BlueArc Corporation

TERMS AND CONDITIONS OF SALE

This Agreement contains terms and conditions that are provided to you and your firm ("Buyer") upon the purchase of any and all BlueArc Products (as defined below). By installing or using BlueArc's Product(s), Buyer accepts this Agreement in its entirety.  These terms and conditions will not apply if Buyer and BlueArc have entered into a separate written purchase agreement, signed by both parties, for the respective Products, in which case the terms of that purchase agreement shall govern. In the event that BlueArc changes these terms and conditions, such change shall apply on a going-forward basis to transactions commenced thereafter.  Any attempt by Buyer to alter, supplement or amend this agreement or to enter an order for Product(s) subject to additional or altered terms and conditions will be null and void unless otherwise agreed to in a written agreement signed by both Buyer and BlueArc.

1. Definitions.

(a) "Defect" means a failure of the respective Product to conform substantially to its then‑current Documentation.

(b) "Documentation" means the BlueArc documentation made available in hard copy or in electronic form shipped with the Products or otherwise provided to Buyer for the respective Products. Documentation does not include advertising or marketing material.

(c) "Hardware" means a tangible product provided to Buyer by BlueArc.

(d) "Products" means, collectively, Hardware, Software and Service.

(e) "Software" means each software program provided by BlueArc in machine readable, object, printed, embedded within a Product, or interpreted form and any updates or upgrades of the foregoing that are provided to Buyer by BlueArc.

(f) "Services" means any maintenance, technical support, installation, consultation and other services performed or to be performed for Buyer by BlueArc, regardless of whether required under this or any other agreement.

2. Confidential Information. Buyer agrees to treat any confidential information regarding the Products and any other information provided by BlueArc hereunder that would reasonably be understood to be confidential ("Confidential Information") as strictly confidential, and use such Confidential Information only for the purposes of using the Products as permitted hereunder. In the event that Buyer is compelled to disclose the Confidential Information by law, Buyer will first notify BlueArc. 

3. Indemnity. Subject to the limitations hereinafter set forth, Buyer agrees that BlueArc has the right to defend, or at its option to settle, and BlueArc agrees, at its own expense, to defend or at its option to settle, any claim, suit or proceeding (collectively,  "Action") brought against Buyer alleging that the Products infringe any U.S. patent or copyright. BlueArc shall have sole control of any such Action or settlement negotiations, and BlueArc agrees to pay, subject to the limitations set forth in Section 6 (Limitation of Liability), any final judgment entered against Buyer as a result of such infringement in any such Action defended by BlueArc. Buyer agrees that BlueArc at its sole option shall be relieved of the foregoing obligations unless Buyer notifies BlueArc promptly in writing of such Action and gives BlueArc authority to proceed as contemplated herein, and, at BlueArc's expense, gives BlueArc proper and full information and assistance to settle and/or defend any such Action. If the Products, or any part thereof, are, or in the opinion of BlueArc may become, the subject of any Action for infringement, or if use or distribution of the Products is enjoined, then BlueArc may, at its option and expense: (i) procure for Buyer the right to distribute or use, as appropriate, the Products; (ii) replace the Products with other suitable Products; (iii) suitably modify the Products; or (iv) if the foregoing alternatives cannot be accomplished on a commercially reasonable basis as determined in BlueArc's sole discretion, require Buyer to return such Products and refund the aggregate payments paid therefor by Buyer, less a reasonable sum for use and damage. BlueArc shall not be liable for any costs or expenses incurred without its prior written authorization. Notwithstanding the foregoing, BlueArc assumes no liability for any claims arising from the following: (a) the combination of a Product or use with other hardware, software or other items not provided by BlueArc; (b) the modification of the Products, or any part thereof; or (c) Buyer's specifications or designs. Buyer shall indemnify and hold harmless BlueArc from and against any claims arising out of such exclusions (a)-(c) and from and against any and all third party claims arising out of the distribution of Products after BlueArc has required Buyer to return such Products. The foregoing provisions of this Section 3 (Indemnity) state the entire liability and obligation of BlueArc and the exclusive remedy of Buyer with respect to any alleged infringement.

4. Intellectual Property Rights.

(a) Ownership. BlueArc shall retain all copyright, patent rights and other proprietary rights in the Products. Buyer does not acquire any rights in or license to the Products or any of BlueArc’s intellectual property other than those rights expressly specified in this Agreement. The Software is licensed only, and no title to, or ownership of, the Software is transferred to Buyer.

(b) Software License. BlueArc grants to Buyer a nonexclusive and nontransferable license to use the specific modules and features of the Software for which Buyer has paid the applicable fees, only in object code form. Buyer's use of the Software shall be limited to use on the Product on which it is shipped for Buyer's internal business use, in accordance with the Documentation. Unless otherwise expressly provided in the Documentation, Buyer’s use of the Software shall be limited to use on a single server. All Buyer's rights under this Section 4(b) (Software License) will terminate immediately without notice from BlueArc in the event that Buyer breaches (a) any provision of this Section 4 (Intellectual Property Rights) or (b) any other provision of this Agreement. Any Software subsequently provided to Buyer shall be governed by this Agreement unless BlueArc provides a separate license agreement expressly governing such Software. Buyer agrees to be bound by any such terms provided by BlueArc with such Software.

(c) Restrictions on Products. Buyer shall not remove the Software from the Products, copy, modify or create a derivative work of, disassemble, decompile or reverse translate or otherwise attempt to derive the source code of the Products, or permit a third party to do so. Buyer shall not disclose any performance information, metrics or other similar information related to the Products.

5. Limited Warranty.

(a) Hardware. BlueArc warrants the Hardware against Defects in material and workmanship for a period of one (1) year from the date of original purchase ("Hardware Warranty Period"). BlueArc's entire liability and Buyer's exclusive remedy for breach of the warranty contained in this Section 5(a) (Hardware) shall be for BlueArc to, at its option, (i) perform the repair or replacement of the Hardware returned to BlueArc according to BlueArc's Return Materials Authorization ("RMA") procedures during the Hardware Warranty Period, or (ii) perform the standard service provided in the Support Services Agreement, subject to the limitations of the Support Services Agreement, or, (iii) upon return to BlueArc of the Hardware according to BlueArc's Return Materials Authorization ("RMA") procedures during the Hardware Warranty Period, refund the amount paid by Buyer for the affected Hardware less depreciation based on a five (5) year useful life. 

(b) Software. BlueArc warrants that, for a period of ninety (90) days from the date of original purchase ("Software Warranty Period"), the media upon which the Software is furnished will be free from defects in material and workmanship under normal use and service. BlueArc's entire liability and Buyer's exclusive remedy for breach of warranty of this Section 5(b) (Software) shall be for BlueArc to, at its option, upon return to BlueArc of the defective media: (i) repair or replace such media during the Software Warranty Period or (ii) refund the amount of fees paid by Buyer for the affected Software or, in the case of Software not separately priced, a pro-rated amount of the purchase price that applies to the affected Software.

(c) Disclaimer of Warranty. THE PRODUCTS ARE NOT DESIGNED, MANUFACTURED OR INTENDED FOR USE IN HAZARDOUS OR CRITICAL ENVIRONMENTS OR IN ACTIVITIES REQUIRING EMERGENCY OR FAIL-SAFE OPERATION, SUCH AS APPLICATIONS TO SUPPORT OR SUSTAIN LIFE, THE OPERATION OF NUCLEAR FACILITIES, AIRCRAFT NAVIGATION OR COMMUNICATION SYSTEMS OR IN ANY OTHER APPLICATIONS OR ACTIVITIES IN WHICH FAILURE OF THE PRODUCTS MAY POSE THE RISK OF ENVIRONMENTAL HARM OR PHYSICAL INJURY OR DEATH TO HUMANS ("DANGEROUS APPLICATIONS"). BLUEARC SPECIFICALLY DISCLAIMS ANY EXPRESS OR IMPLIED WARRANTY OF FITNESS FOR ANY DANGEROUS APPLICATION, AND ANY SUCH USE SHALL BE AT BUYER'S SOLE RISK. THIS WARRANTY DOES NOT COVER ANY DAMAGE TO THE PRODUCTS WHICH RESULTS FROM ACCIDENT, ABUSE, MISUSE, THIRD PARTY PRODUCTS, NATURAL OR PERSONAL DISASTER, OR ANY UNAUTHORIZED DISASSEMBLY, REPAIR OR MODIFICATION OR ANY FAILURE TO MAINTAIN AND USE THE PRODUCTS IN A MANNER CONSISTENT WITH THEIR PURPOSE AND THE DOCUMENTATION AND INSTRUCTIONS FROM BLUEARC. EXCEPT FOR THE FOREGOING, THE PRODUCTS ARE PROVIDED ON AN "AS IS" BASIS. THIS WARRANTY SETS FORTH THE ENTIRE LIABILITY AND OBLIGATIONS OF BLUEARC AND ITS SUPPLIERS WITH RESPECT TO BREACH OF WARRANTY, AND THE WARRANTIES SET FORTH OR LIMITED HEREIN ARE THE SOLE AND EXCLUSIVE WARRANTIES AND ARE IN LIEU OF ALL OTHER WARRANTIES, EXPRESSED OR IMPLIED, INCLUDING WARRANTIES OF NONINFRINGEMENT, FITNESS FOR PARTICULAR PURPOSE AND MERCHANTABILITY. TO THE EXTENT AN IMPLIED WARRANTY CANNOT BE EXCLUDED, SUCH WARRANTY IS LIMITED IN DURATION TO THE WARRANTY PERIOD.

6. Limitation of Liability. NEITHER BLUEARC NOR ITS SUPPLIERS SHALL BE LIABLE FOR ANY INDIRECT, CONDITIONAL, SPECIAL, INCIDENTAL OR CONSEQUENTIAL DAMAGES OR LOSS (INCLUDING DAMAGES FOR LOSS OR CORRUPTION OF DATA, LOSS OF BUSINESS, LOSS OF PROFITS, OR THE LIKE), HOWEVER CAUSED, ON ANY THEORY OF LIABILITY (INCLUDING, WITHOUT LIMITATION, NEGLIGENCE, BREACH OF CONTRACT OR OTHERWISE), EVEN IF BLUEARC OR ITS REPRESENTATIVES HAVE BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGES. BLUEARC’s CUMULATIVE LIABILITY FOR ALL CAUSES OF ACTION ARISING OUT OF THIS AGREEMENT AND/OR SALE OR PROVISION OF THE PRODUCTS (INCLUDING UNDER ANY WARRANTY EXTENDED IN CONNECTION THEREWITH) SHALL BE LIMITED TO THE AMOUNT PAID BY BUYER FOR THE PRODUCT(S) GIVING RISE TO THE CLAIM, OR, IN THE EVENT THAT THE RESPECTIVE PRODUCT IS OFFERED WITHOUT CHARGE, THE AMOUNT PAID FOR THE PRODUCT MOST CLOSELY RELATED TO THE CLAIM. THIS LIABILITY LIMIT IS CUMULATIVE AND NOT PER INCIDENT.

7. Allocation of Risk. THE LIMITED WARRANTY, EXCLUSIVE REMEDIES AND LIMITED LIABILITY SET FORTH ABOVE ARE FUNDAMENTAL ELEMENTS OF THE BASIS OF THE BARGAIN BETWEEN BLUEARC AND BUYER.  BUYER AGREES THAT BLUEARC WOULD NOT BE ABLE TO PROVIDE THE PRODUCTS ON AN ECONOMIC BASIS WITHOUT SUCH LIMITATIONS.

8. Term and Termination.
(a) Term. This Agreement shall continue until the end of the longer of the Hardware or Software Warranty Period.

(b) Termination by BlueArc. Notwithstanding anything to the contrary, this Agreement may be terminated immediately by BlueArc in the event of (a) failure of Buyer to pay amounts due hereunder and failure to remedy such breach within thirty (30) days after written notification by BlueArc of such breach, provided, however, that no cure period shall apply to Buyer's failure to timely pay the initial payment for Products, (b) in the event of transfer or sale of all or substantially all of Buyer's assets, or transfer of a controlling interest in Buyer to an unaffiliated third party, (c) Buyer ceasing to carry on business as a going concern, becoming the object of the institution of voluntary or involuntary proceedings in bankruptcy or liquidation, or a receiver being appointed with respect to a substantial part of Buyer's assets or (d) any material breach of this Agreement or any provision thereof by Buyer.

(c) Survival. Sections 1 (Definitions), 2 (Confidential Information), 4(a) (Ownership), 4(c) (Restrictions on Products), 5(c) (Disclaimer of Warranty), 6 (Limitation of Liability), 7 (Allocation of Risk), 8 (Term and Termination) and 9 (Miscellaneous) shall survive any termination of this Agreement. Section 4(b) (Software License) shall survive termination of this Agreement subject to the termination provision and other requirements of Section 4 (Intellectual Property Rights). 

9. Miscellaneous. Buyer shall obtain all government licenses and approvals and shall comply with all applicable laws and regulations including without limitation U.S. export controls. Any notice required to be given hereunder shall be given in writing at the address of each party set forth above, or to such other address as either party may substitute by written notice to the other. The Agreement and any dispute related to the Products shall be governed in all respects by the laws of California and the parties consent to the exclusive personal jurisdiction and venue of the state and federal courts of Santa Clara County, California. This Agreement represents the entire agreement between BlueArc and Buyer with respect to the subject matter, and Buyer agrees that all prior negotiations, understandings, representations, purchase orders and/or agreements of the parties relating to the subject matter hereof, whether oral or written, are merged herein and superseded in their entirety. The Agreement may be modified only by a writing signed by both parties. Other than for express payment obligations, neither party shall be liable for any delay or failure in performance due to events outside the defaulting party's reasonable control, including without limitation strikes, shortages of supplies, riots, war, earthquake, fire, epidemics, criminal or malicious acts of third parties, failure of utilities or common carriers, or other circumstances beyond its reasonable control. Neither this Agreement nor any rights under this Agreement, other than monies due or to become due, shall be assigned or otherwise transferred by Buyer (by operation of law or otherwise) without the prior written consent of BlueArc. BlueArc shall have the right to assign all or part of this Agreement without Buyer's approval. This Agreement shall bind and inure to the benefit of the successors and permitted assigns of the parties. BlueArc's failure to exercise any of its rights hereunder shall not constitute or be deemed a waiver or forfeiture of such rights. In the event that any of the terms of this Agreement become or are declared to be illegal or otherwise unenforceable by any court of competent jurisdiction, all remaining terms of this Agreement shall remain in full force and effect.
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